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To Justice Select Committee
Please find attached our submission on the Crimes Legislation (Stalking and Harassment) Amendment Bill
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Introducing Disabled Persons Assembly NZ
We work on systemic change for the equity of disabled people 
Disabled Persons Assembly NZ (DPA) is a not-for-profit pan-impairment Disabled People’s Organisation run by and for disabled people.
We recognise:
· Māori as Tangata Whenua and Te Tiriti o Waitangi as a founding document of Aotearoa New Zealand;
· disabled people as experts on their own lives;
· the Social Model of Disability as the guiding principle for interpreting disability and impairment; 
· the United Nations Convention on the Rights of Persons with Disabilities as the basis for disabled people’s relationship with the State;
· the New Zealand Disability Strategy as Government agencies’ guide on disability issues; and 
· the Enabling Good Lives Principles, Whāia Te Ao Mārama: Māori Disability Action Plan, and Faiva Ora: National Pasifika Disability Disability Plan as avenues to disabled people gaining greater choice and control over their lives and supports. 
We drive systemic change through: 
Rangatiratanga / Leadership: reflecting the collective voice of disabled people, locally, nationally and internationally. 
Pārongo me te tohutohu / Information and advice: informing and advising on policies impacting on the lives of disabled people.
Kōkiri / Advocacy: supporting disabled people to have a voice, including a collective voice, in society.
Aroturuki / Monitoring: monitoring and giving feedback on existing laws, policies and practices about and relevant to disabled people.
United Nations Convention on the Rights of Persons with Disabilities
DPA was influential in creating the United Nations Convention on the Rights of Persons with Disabilities (UNCRPD)[footnoteRef:2], a foundational document for disabled people which New Zealand has signed and ratified, confirming that disabled people must have the same human rights as everyone else. All state bodies in New Zealand, including local and regional government, have a responsibility to uphold the principles and articles of this convention.  [2:  https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-rights-persons-disabilities
] 

The following UNCRPD articles are particularly relevant to this submission:
· Article 5 – Equality and non-discrimination
· Article 6 – Women with disabilities
· Article 12 – Equal recognition before the law
· Article 13 – Access to justice
· Article 15 – Freedom from exploitation, violence and abuse
New Zealand Disability Strategy 2016-2026
Since ratifying the UNCRPD, the New Zealand Government has established a Disability Strategy[footnoteRef:3] to guide the work of government agencies on disability issues. The vision is that New Zealand be a non-disabling society, where disabled people have equal opportunity to achieve their goals and aspirations, and that all of New Zealand works together to make this happen. It identifies eight outcome areas contributing to achieving this vision. [3:  https://www.odi.govt.nz/nz-disability-strategy/
] 

The following outcomes are particularly relevant to this submission:
· Outcome 4 – Rights protection and justice


The Submission
DPA welcomes the opportunity to give feedback to the Justice Select Committee on the Crimes Legislation (Stalking and Harassment) Amendment Bill.

We support this Bill being passed with amendment.

This submission will cast a disability lens over the legislation. In past submissions on other government legislation in the sexual and domestic violence space, DPA has pointed out that disabled people face a much higher risk of being subjected to sexual and family violence compared to non-disabled people.

DPA welcomes the inclusion of stalking as an offence in New Zealand legislation for the first time.

This move to include it in the Crimes Act is long overdue and will afford protection to those who experience this type of violent, frightening behaviour.

Stalking and harassment disproportionately impacts disabled people
Research from the Coalition for the Safety of Women and Children and the National Collective of Independent Women’s Refuges on A Stalking Law for New Zealand found that, amongst other groups, disabled women are significantly more likely to be impacted by stalking.[footnoteRef:4]  [4:  https://awc.org.nz/wp-content/uploads/2023/02/FINAL-A-STALKING-LAW-FOR-NZ-NGO-November.pdf
] 

For disabled people, stalking can take the form of:
· Interfering with necessary medical care
· Threats relating to medical treatment
· Threats to exploit disability including, for example, driving dangerously close to a hearing-impaired victim, who is unable to take evasive action.
Currently, there is a lack of data on the prevalence of stalking against disabled people given that it is not a criminal offence. Regardless, stalking is a very frightening and oppressive practice for anyone from any community who experiences it but particularly so for disabled people.
Stalking interferes with the ability of disabled people to participate in everyday life in the community from being able to hold down employment through to the ability to remain safe in their own homes.
We are aware that often when disabled people have gone to the Police on stalking and harassment issues, some have been ignored or advised to go through the harassment or trespass act routes.
Evidence indicates that stalkers are not deterred through victims/survivors taking any of these actions and, in fact, often escalate stalking against their targets.
Disabled people also deal with discrimination, prejudice and bias daily, so needing to provide additional proof can cause distress and lead to disabled victims giving up on the process. These factors highlight the importance of embedding a disability perspective into the legislation through providing accessible protection/supportive measures for all people affected by stalking, including disabled people.

Concerns and proposed amendments
DPA is concerned that some behaviours which constitute harassment and stalking from a disability perspective are not included in the Bill.
As noted above, interfering with necessary medical care and personal support are common against disabled people being stalked.
	Recommendation 1: That the following provisions be added: 
· using or manipulating a person’s care and support needs, their impairment or the impairment of their children in a way that causes fear, distress and/or confusion
· misusing a person’s lack of capacity to cause fear, distress and/or confusion 



Section 216P

Consideration needs to be also given to the fact that stalkers often use proxies to harass their targets through, for example, using children to communicate harmful messages.

Stalkers should be held directly accountable for the totally inappropriate use of third parties, especially children, to communicate with their victims.

The actions of third parties are referenced in Section 216P and brings us to our next recommendation:
The acts include an act done directly or indirectly to—
· any third-party individual who is in a family relationship with person B (within the meaning of section 12 of the Family Violence Act 2018), if the act is done wholly or partly because of person B’s family relationship with that third party; or
· person B through any third-party individual, institution, or organisation, with or without the knowledge of that third party.  

	Recommendation 2: That Section 216P be amended to include any third party who is in a care and or support role for person B, for example support people, wider whanau, older children, friends.


 
Definition of reasonable person 

DPA is concerned about how the term ‘reasonable person’ is defined in the Bill as it currently states that it is someone “... which would cause fear or distress to a reasonable person” rather than to the specific victim.  

However, what constitutes a ‘reasonable person’ depends on the context of any relationship, and most importantly, the power imbalances and dynamics which exist between people within it.  

If the person being stalked is a disabled person, their circumstances and situation must be considered in do they have the same physical ability/strength as the offender?  Do they have the same social/financial power and resources as their stalker?  In our view, a reasonable person must not be solely defined within the context of being a middle-class male.
 
	Recommendation 3: That “reasonable person” must be defined within the context and circumstances of the person being stalked.  



Section 216O – issuing of first warnings to stalkers

DPA welcomes the inclusion of a provision in new Section 216O around the Police being able to issue warnings to stalkers after just one act of stalking.  Disabled people are regularly attacked and harassed in public spaces and in their own homes.  Enabling police to make warnings after one incidence of stalking would enable disabled people and others experiencing it to feel that there was a deterrent available.

Amendments to Firearms Act preventing ownership of guns by stalkers
 
DPA supports the Bill’s provisions preventing people convicted of stalking offences from owning firearms for ten years. As research indicates the strong interrelationship between the stalking and killing of victims, this is warranted.[footnoteRef:5]  [5:  https://pure.uvt.nl/ws/files/1310512/Aa_International_cyberstalking_110216_posprint_embargo_1_y.pdf
] 


However, we have concerns about people charged with stalking but not yet convicted of it being able to continue owning firearms as this poses a risk to victims. In this case, a temporary suspension of gun licences and removal of firearms by Police is essential while legal proceedings are underway.

	Recommendation 4: That Police be given the power to temporarily suspend the arms licenses of any person charged with stalking and harassment (until the outcome of the trial) and removal of any guns during legal proceedings.


 
Section 216O – Changing threshold for stalking

DPA is concerned about the threshold for determining when a person is being stalked within the Bill. The legislation as drafted states the necessity for three provable acts to be recorded by victims within 12 months. If retained, New Zealand’s provisions would be inconsistent with international practice where two frightening acts are considered as the minimum necessary for proving harassment. 

We recommend that the definition is changed to two acts within twelve months, meaning that it would also be aligned with the definition of harassment contained in the Harassment Act 1997.  

	Recommendation 5: That the threshold for acts of stalking is changed to align it with the definition of harassment contained in the Harassment Act 1997 to two acts being committed against a person within a 12-month period. 



It is also important to recognise that stalking is stalking regardless of timeframes. Any legislative timeframes will just provide an opportunity for stalkers to misuse this legislation through being able to wait just over 12 months to recommence terrorising their victims.

We also have concerns about section 216O in terms of requiring stalkers to know that their acts will likely cause fear or distress. 
For the purposes of section 216Q, a person (person A) stalks and harasses another person (person B) if person A—
(a) 
engages in a pattern of behaviour that is directed at person B by doing any specified act to person B on at least 3 separate occasions within a period of 12 months; and
(b) 
engages in that pattern of behaviour knowing that it is likely to cause fear or distress to person B.
 
DPA does not agree with the requirement that the stalker knows their acts will likely cause fear or distress. People who engage in violence, stalking and harassment are skilled liars, bullies and manipulators who take no responsibility for their own behaviour, blaming it on their victims, on circumstances, or on the behaviour of others.  These people will pretend to not know their actions are causing fear and distress. 

	Recommendation 6: That the language contained in section 216Q(b) is changed in the following way to “knows or ought to know” their acts will likely cause fear or distress.


 
On clause 216O, we support the defences of lawful purpose or in the public interest.  However, we do not support the concept of “(b) with a reasonable excuse” as a defence.   

216O Stalking and harassment
(1) 
A person (person A) who stalks and harasses another person (person B) commits an offence and is liable to imprisonment for a term not exceeding 5 years.
(2) 
It is a defence to a charge under subsection (1) if person A proves that they engaged in their behaviour—
(a) 
for a lawful purpose; or
(b) 
with a reasonable excuse; or
(c) 
in the public interest.
 
This defence allows perpetrators to excuse their behaviour and, in doing so, discredit and further abuse the people they are stalking.  This creates confusion, fear and distress – and makes it very difficult for the victim to recover their wellbeing.  

We recommend its removal from the legislation for these reasons.

	Recommendation 7: That sub-clause (b) of 216O providing for a reasonable excuse defence in stalking and harassment cases is deleted from the Bill.



Harmful digital communications

DPA welcomes section 123J of the Bill where courts can make orders under the Harmful Digital Communications Act preventing people found guilty of stalking from digitally communicating with their victim.

DPA recommends that this provision be strengthened to include that convicted stalkers cannot communicate with their victim either directly or indirectly using digital means.  

Given that much stalking activity is undertaken online, it is important to recognise that stalking is as form of harmful digital communication for those on the receiving end as well.

	Recommendation 8: That section 123J of the Bill is amended to state that convicted stalkers must not communicate either directly or indirectly with their victim using digital means.




Rehabilitating and supporting disabled people who stalk
While we recognise the impact that stalking has on its disabled victims/survivors, we recognise that some disabled people do engage in stalking and harassment behaviours themselves.

In these cases, the onus is on Corrections and other rehabilitation providers to effectively support disabled people convicted of stalking to rehabilitate using individualised learning and accessible approaches.

	Recommendation 9: In situations where offenders who are convicted of either stalking and/or harassment are disabled people, appropriate accessible support and rehabilitation must be provided by Corrections and rehabilitation providers to them.
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